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This case involves a 28 US C § 2254 petition filed by
Jeffery Wod, a Texas death row inmate. The district court
dismssed the petition in its entirety, but granted Wod a
certificate of appealability (“COA”) on his clains: (1) that the
state trial court violated his Sixth Amendnent right to self-
representation by denying his request to proceed pro se during the
puni shnment phase of his trial; and (2) inthe alternative, that his
trial counsel were ineffective for failing to present any

mtigating evidence during the punishnent phase of Whwod' s trial.!?

"Wbod makes several additional argunents in connection wth
his i neffective assi stance of counsel claim specifically that: (1)
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We conclude that the state court’s decision denying Wod’'s cl ai ns
was not contrary to, and did not involve an unreasonable
application of, clearly established federal |law, and we therefore
AFFI RM
| . Background

On January 22, 1996, petitioner Jeffery Wod was indicted in
Texas for capital nurder in connection wth a shooting that
occurred during a conveni ence store robbery. Prior to trial, the
state court conducted two conpetency hearings to determ ne whet her
Wod was conpetent to stand trial. At the conclusion of the first,
a jury determ ned that Wod was not conpetent to stand trial at

that tinme, but would likely attain conpetency in the foreseeable

future. After that hearing, Wod was conmtted to a state
psychiatric facility. The facility's staff later inforned the
court that it believed that Whod was conpetent to stand trial. At

that point, the trial court held a second conpetency hearing, at
which the jury determ ned that Wod was conpetent to stand trial.
Wod was convi cted of capital nmurder by a jury on February 25,

1998. Imediately after the jury returned its guilty verdict, Wod

because counsel failed to present any evidence during the
puni shnment phase, the court shoul d presune t hat Whod was prej udi ced
by their ineffective assistance, see United States v. Cronic, 466
US 648 (1984); and (2) that counsel should have requested a
conpetency evaluation during the punishnment phase of the trial
The district court found that these additional argunents had not
been fairly presented to the state courts and were therefore
procedurally defaulted, but it granted Whod a COA on these rel ated
cl ai ns.




informed the trial judge that he wanted to termnate his | awers
and proceed pro se during the puni shnent phase of his trial.? Wod
said that he was not dissatisfied with counsel’s representati on,
but expl ained that he did not want to present any evi dence during
t he puni shnent phase or cross-exam ne any of the state’s w tnesses.
Wod further stated that he did not want to force his |lawers to
sit and do nothing on his behalf and that, in any event, he did not
believe that they would conply with his w shes.

The trial court denied Wod s notion. The court first
informed Wod that he controlled the conduct of his attorneys:
“M. Wod, you control your defense. You know, attorneys
ultimately are going to have to follow your lead as to what you
want to do. They can’t overrule you.” The court then stated that
it was denying Whod’ s notion to proceed pro se because it wanted to

ensure that he was able to understand the sentencing proceedi ngs:

|’ m going to deny your request to represent

yourself in the second phase. The i ssue,
especially the death penalty issue, is so
intense fromboth an enotional standpoint and
a |egal standpoint, that | don't feel

confortable wth you understanding all the
concepts of what’'s going on and not having
| egal counsel that you can rely on

But I'"m going -- I'’mgoing to tell you once

2The followi ng colloquy was reprinted in the district court’s
opi nion. See Wwod v. Dretke, 386 F. Supp. 2d 820 (WD. Tex. 2005).
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again that you need to direct your attorneys
on how you want them to prepare your defense
or how you want themto react to evidence and
then rely on their expertise in doing what you
want to do, but 1’mgoing to deny your request
to fire your attorneys.

After the court rul ed, defense counsel expressed concern that
the ruling put them “on the horns of a dilemm” about whether or
not to follow their <client’s instructions, since Wod had
instructed themto not cross-exam ne any of the state’ s w tnesses
and to not call any defense w tnesses during the punishnent phase.
The trial judge acknow edged the difficulty of the situation, but
rem nded counsel that “it’s your client and your call whether or
nor [sic] you want to bring [defense w tnesses] or cross-exam ne
anybody. | can’'t tell you to do or not to do it.”3® During this
exchange, the trial court explained in further detail its reasons
for denying Wod's notion to proceed pro se:

[I]f the Defendant woul d have wanted to do his
own defense and had theories about how he
wanted to conduct his own defense, | think I
woul d have to go through a very slow process
of determning whether or not he had
voluntarily decided to waive his right to
counsel and had the ability to go ahead and
present his own defenses, but it appears, kind

of reading through the lines, that M. Wod
wants to not put — to not defend hinself.

And if he doesn’'t want to defend hinself, I
want himto have counsel to tell hi mwhat that

3The court permtted counsel to docunent Wod’'s instructions
to themby having Wod speak to themwith a court reporter present.
Counsel did this on at |east two occasions.
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means and to explain to him what his options
are if he doesn’'t want to exam ne a W tness,
what that neans by not cross-exam ning or
calling a witness, and so | want himto have
attorneys there telling him what everything
means, every step when you're nmaking this
deci sion

|’mgoing to stay with ny prior ruling of not
allowwng M. Wod to represent hinself and
keepi ng you and M. Whitlow on the case, but |
woul d wel conme you to take a | ook at this issue
and see if you can find any precedent for it
in the next two or three days.

Several days | ater, Wod renewed his request to proceed pro se
by witten notion. Shortly before the punishnent phase of the
trial was to begin, the court addressed, and deni ed, Wod’' s renewed
not i on. After eliciting Wod s admssion that counsel were
cooperating with his directives, the court again explained its
ruling:

Based on the testinony |’ve heard about your
educati onal background and your experience
wWth the crimnal justice system |’m of the
opinion that you still need to have counsel
wth you that you could ask questions of and
make sure that you know what’s going on and
that you’'re not taken advantage of by this
proceedi ng, so | note that you have requested
to represent yourself and |I’m going to deny
that request and continue these gentlenen as
your counsel and you have the advantage of
calling on them whenever you want to call on
them during the punishnment phase of trial.

The trial court does not appear to have considered the timng of
Wod’' s notion as a factor in denying his request to proceed pro se.
Thr oughout the puni shnment phase of the trial, Wod s counsel

conplied with his instructions. They did not cross-exam ne any of



the state’s puni shnent-phase w tnesses, and the defense did not
present any evidence of its own. After deliberating for
approxi mately one hour, the jury returned a verdict that: (1) Wod
woul d be a future danger to society; (2) Wod deliberately caused
the death of the victim and (3) there were insufficient mtigating
circunstances to warrant a life sentence. Wod was sentenced to
deat h based on those jury findings.

Wbod’ s convi ction and sentence were affirnmed on di rect appeal .
In March 2000, Whod filed a state habeas petition asserting sone 29
claims for relief. On QOctober 2, 2000, the state trial court
denied relief. As is relevant here, the court found that: (1) the
trial court did not err in denying Wod' s request to proceed pro se
because, based on the trial court’s *“accumul ated know edge” of
Wod’' s circunstances, it “was in an adequate position to nake and
[sic] neaningful determnation on the issue,” and because “the
request for self-representation was not presented in a tinely
manner”; and (2) trial <counsel did not provide ineffective
assistance, in light of Wod s specific and repeated directives
t hat counsel not put on a defense during the punishment phase of
the trial. On May 9, 2001, the Texas Court of Crimnal Appeals
adopted the trial court’s findings of fact and concl usi ons of | aw

and denied relief.*

‘Because the Court of Crimnal Appeals sinply adopted
whol esal e the habeas trial court’s findings and concl usions, we
refer only to the “state habeas court” throughout this opinion.
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Wod then filed his section 2254 petition with the district
court. In a lengthy opinion dated August 24, 2005, the district
court dism ssed the petition. Wth respect to Wod s request to
proceed pro se, the district court first noted that the state tri al
court applied an incorrect |legal standard when it denied Wod's
nmotions. Wod, 386 F. Supp. 2d at 857. Nevertheless, the district
court held that the state habeas court’s decision denying Wod
relief on this clai mwas not an unreasonabl e application of federal

| aw because “the core concerns of Faretta [v. California, 422 U.S.

806 (1975)] were not violated during the punishnment phase of

petitioner’s trial.” |d. at 858-60. Rel ying on MKaskle v.

Wagins, 465 U S. 168 (1984), the district court reasoned that,
under the circunstances, Wod s | awers “served as |ittle nore than
st andby counsel for petitioner during the puni shnent phase” of the
trial, and that the state habeas court could therefore have
reasonably concluded that this arrangenent did not run afoul of
Faretta's “core” concern, i.e., that Wod be able to maintain
control over the conduct of his defense. W.od, 386 F. Supp. 2d at
858-60. In light of this disposition, the district court did not
reach the state habeas court’s additional finding that Wod' s
nmotion to proceed pro se was untinely. [|d. at 860 n.72.

Wth respect to Wod s ineffective assistance of counsel
clains, the district court found that two of Wod s argunents —

that he was entitled to a presunption of prejudice under the



Suprene Court’s decision in Cronic, see 466 U S. at 659-62, and

that counsel were ineffective for failing to request a conpetency
eval uation during the punishnent phase of the trial — were not
exhausted before the state courts and were therefore procedurally
defaul ted. Wod, 386 F. Supp. 2d at 839-48, 863-65. As for Wod's
exhausted claim—that his trial attorneys were i neffective because
they conplied with his instructions and failed to present any
mtigating evidence during the punishnent phase —the district
court found that Wod failed to establish that he was prejudi ced by
counsel’s failure to put on a mtigation case. Because Wod had
not shown prejudice, the district court declined to deci de whet her
counsel s performance was deficient. [|d. at 849-53.
1. Standard of Review

This court reviews the district court’s findings of fact for

clear error and its legal conclusions de novo, applying the sane

standards as the district court. See, e.q., Thompson v. Cain, 161

F.3d 802, 805 (5th GCr. 1998).

Wod’' s application for section 2254 relief is governed by the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA’).
Under AEDPA, a federal habeas court may not grant relief to a
prisoner serving a state sentence with respect to any claim
adj udicated on the nerits in a state court unless the state court
ruling “resulted in a decision that was contrary to, or involved an

unreasonabl e application of, clearly established Federal |aw, as



determ ned by the Suprene Court of the United States.” 28 U S. C
§ 2254(d). A state decision is “contrary to” clearly established
federal law if the state court applies a rule that 1is
“substantially different fronf or “contradi cts” governing Suprene
Court precedent, or if the state court reaches a deci sion opposite
that reached by the Suprenme Court on a set of materially

i ndi stingui shable facts. Wllians v. Taylor, 529 U S. 362, 405

(2000).
A deci sion invol ves an “unreasonabl e application” of federal
law if the state court “correctly identifies the governing | egal

rule but applies it unreasonably to the facts of a particular

prisoner’s case.” |d. at 407-08. An “unreasonabl e application” of
federal law nust be sonething nore than a nere incorrect
appl i cation. ld. at 410-11 (“[A] federal habeas court nay not

issue the wit sinply because that court <concludes in its
i ndependent judgnent that the rel evant state-court deci sion applied
clearly established federal |aw erroneously or incorrectly.
Rat her, that application nust al so be unreasonable.”).

The state court’s findings of fact are entitled to a
presunption of correctness that can be rebutted only by clear and
convincing evidence. 28 U S.C. § 2254(e)(1).

1. Wod s Faretta C aim
Under the principles announced by the Suprene Court in Faretta

V. California, 422 U S. 806, 835-36 (1975), a conpetent crimna




def endant has a Si xth Amendnent right to represent hinself at trial
if he waives his right to counsel, and a trial court cannot deny
the defendant’s notion to proceed pro se on the ground that the
def endant | acks sufficient know edge or understanding of the |aw.
The Faretta right is not, however, wthout Ilimtation. The
exercise of the right to self-representation is contingent on the
defendant’s knowng and intelligent waiver of the right to be
represented by counsel. See id. at 835.° The Faretta court also
noted that a court may termnate the right to self-representation
where the defendant fails to abide by courtroom rules and/or
engages in obstructionist conduct. 1d. at 834 & n.46. Mbreover,
atrial court can appoint stand-by counsel to assist the defendant
(even over the defendant’s objection), so |long as stand-by counsel
does not unduly inpinge on the defendant’s self-representation

Id. at 834 n.46; MKaskle, 465 U S. at 174-79. Finally, a trial
court need not permt a defendant to proceed pro se where the

defendant’s notion to do so is untinmely. See, e.q., Martinez v.

Court of Appeal, 528 U S. 152, 162 (2000) (noting that “nobst

courts” require defendant to assert right to self-representation
“Iinatinely manner”).

In this case, the state habeas court provided two reasons for

5'n Godinez v. Mran, 509 U S 389, 399-402 (1993), the
Suprene Court held that the standard of conpetency for waiving the
right to counsel is the same as the standard for determ ning
whet her a defendant is conpetent to stand trial.
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its denial of Wod's Faretta claim (1) that the trial court had
“accunul ated knowl edge of [Whod’'s] circunstances” and “was in an
adequat e position to nake and [sic] neani ngful determ nation of the
issue”; and (2) that Wod's notion to proceed pro se was unti nely.
The federal district court held that, although the trial court and
the state habeas court applied an incorrect substantive |egal
st andard when considering Wod’'s notion to represent hinself, the
deci sion to deny the notion was not an unreasonabl e application of
federal law. The district court did not reach the state habeas
court’s additional finding that Wod s notion was untinely.
Because we hold that the state habeas court did not unreasonably
apply federal |law when it held that Wod’ s notion was untinely, we
do not reach its decision on the substance of Wod s cl aim

As noted above, courts have discretion about whether to grant
a defendant’s notion to proceed pro se when the notionis untinely.

See, e.qg., Martinez, 528 U S. at 162; United States v. Davis, 269

F.3d 514, 520 (5th Cr. 2001) (“The district court was not obliged
to honor Davis's md-trial request to represent hinself.”) (citing

Mbreno v. Estelle, 717 F.2d 171, 176 (5th Cr. 1983)); see

al so Haynes v. Cain, 298 F.3d 375, 384 (5th Cr. 2002) (en banc)

(Dennis, J., concurring). In this case, Wod did not nove to
proceed pro se until after the jury had already returned a guilty
verdi ct against him inmmedi ately before the sentenci ng phase of his

trial, and the trial court therefore had the discretion to deny the
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motion. Although the trial court did not base its decision on the
untimeliness of Wod s notion,® the last reasoned state court
deci sion —the decision of the state habeas court —did. Because
no decision of the Suprene Court obligates state courts to permt
sel f-representation when the defendant fails to invoke his Faretta
right in a tinely manner, we are conpelled to find that the state
habeas court’s hol di ng that Whod was not entitled to relief because
his notion was wuntinely was neither contrary to, nor an

unr easonabl e application of, federal law. See Marshall v. Tayl or,

395 F. 3d 1058, 1060-62 (9th CGr.) (rejecting Faretta claim where
trial court denied notion for self-representation for i nperm ssible
reason, but state appellate court found that notion was untinely),

cert. denied, 126 S. C. 139 (2005).

V. Ineffective Assistance of Counsel
To prevail on a claimof ineffective assistance of counsel, a
def endant nmust ordinarily establish both that counsel’s performance
was objectively deficient and that the defendant was prejudi ced by

counsel s deficient performance. Strickland v. WAshi ngton, 466

U S 668, 687 (1984). Counsel’s perfornmance is eval uated agai nst
an objective standard of reasonabl e performance based on accepted

pr of essi onal norns. See Ronpilla v. Beard, 545 U S. 374, 380

8l ndeed, the trial court appears to have deni ed Wod' s noti on
for the inpermssible reason that the court did not believe that
Wod was capable of adequately representing hinself wthout
counsel
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(2005). To show prejudice, a petitioner nmust establish that but
for counsel’s performance, there is a reasonable probability that
the outcone of the proceeding would have been different.

Strickland, 466 U S. at 694. To assess prejudice in the capital

sentencing context, the <court “reweigh[s] the evidence in
aggravation against the totality of the available mtigating

evidence.” Waqggins v. Smth, 539 U S. 510, 534 (2003).

The district court found that Wod had exhausted his state
remedies with respect to only one of his three, related i neffective
assi stance of counsel clains —his primary claimthat trial counsel
were ineffective for following his instructions and not presenting
any mtigating evidence during the puni shnent phase of the trial.’
The state habeas court rejected this claim holding that Wod s
counsel did not render deficient performance. The district court
denied relief on the ground that Wod was not prejudiced by any
deficient performance because the mtigating evidence that Wod
clains his counsel shoul d have presented was “extrenely neager” in

conparison to the prosecution’s punishnent-phase evi dence. See

It is of note that W.od argues only that counsel were
ineffective for failing to present mtigating evidence; he does not
clai mthat counsel failed to conduct a sufficient investigation for
mtigation evidence. See, e.qg., Blanco v. Singletary, 943 F.2d
1477, 1502 (1ith Cr. 1991) (“[A] defendant’s desires not to
pr esent mtigating evidence do not termnate counsel’s
responsibilities during the sentencing phase of a death penalty
trial: ‘The reason |awers nmay not ‘blindly follow such conmands
is that although the decision whether to use such evidence is for
the client, the lawer first nust evaluate potential avenues and
advise the client of those offering potential nerit.’”) (quoting
Thonpson v. Wi nwight, 787 F.2d 1447, 1451 (11th Cr. 1986)).
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Wod, 386 F. Supp. 2d at 850-52.8

Wod is not entitled to relief on this claim Nei t her the
Suprene Court nor this court has ever held that a | awer provides
i neffective assistance by conplying with the client’s clear and
unanbi guous instructions to not present evidence. |In fact, this
court has held on several occasions that a defendant cannot
instruct his counsel not to present evidence at trial and then
later claim that his |awer perfornmed deficiently by follow ng

those instructions. In Autry v. MKaskle, 727 F.2d 358 (5th Cr

1984), the defendant prevented his attorney from presenting any
mtigating evidence during the punishnent phase of his capita
trial. A panel of this court rejected Autry’s claimthat counse
was i neffective for heeding his instructions: “If Autry know ngly
made the choices, [his lawer] was ethically bound to follow

Autry’'s wishes.” 1d. at 362;° see also Arnold v. Cockrell, 273

F.3d 1094 (5th G r. 2001) (unpublished). WMbreover, other decisions

of this court have rejected simlar clains. See N xon v. Epps, 405

F.3d 318, 325-26 (5th Gr. 2005 (finding that counsel was not

8The district court did not determ ne whether Wod had
established deficient performance, but it did note what it
consi dered to be an “obvi ous conflict between the plain | anguage of
Strickland” and the state’s readi ng of several Fifth Grcuit cases
that state that a defendant cannot prevent his counsel from
presenting a particular defense and |ater claimthat counsel was
ineffective for having failed to present that defense. [d. at 854.

The Autry court also rejected the defendant’s claim that
counsel was required to request a conpetency hearing before
agreeing to conply with the client’s decisions. |d.
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ineffective for failing to present additional mtigating evidence
over client’s objection; “A defendant cannot bl ock his counsel from
attenpting one line of defense at trial, and then on appeal assert
that counsel was ineffective for failing to introduce evidence

supporting that defense.”); Roberts v. Dretke, 356 F.3d 632, 638

(5th Gr. 2004) (noting that defendant may not obstruct attorney’s

efforts, then claimineffective assistance of counsel); Dowhitt v.

Johnson, 230 F.3d 733, 748 (5th Cr. 2000) (finding that counsel
was not ineffective for failing to call famly nenbers during
puni shnment phase where def endant stated that he did not want famly
nmenbers to testify).1

The record in this case reflects that Wod clearly and
repeatedly instructed his trial counsel to sit idly throughout the
sentenci ng phase of his trial. On these facts, the state court’s
deci sion holding that Wod could not show that counsel perforned

deficiently was not an unreasonabl e application of Strickland. !

Wod' s remaining ineffective assistance of counsel claimis

cf, Schriro v. lLandrigan, 127 S. Ct. 1933, 1940-41 (2007)
(stating that, if defendant instructed counsel not to present
mtigating evidence, “counsel’s failure to investigate further
coul d not have been prejudicial under Strickland”); Anps v. Scott,
61 F. 3d 333, 348-49 (5th Gr. 1995) (denying i neffective assi stance
claim for want of prejudice where defendant “strongly opposed”
presenting any w tnesses during puni shnment phase of trial).

1Because Wod's claim fails on the deficient performance
prong, we do not consider Wod' s additional claim (which the
district court di sm ssed as unexhausted) that counsel’s performance
shoul d be presuned to be prejudicial under United States v. Cronic,
466 U.S. 648 (1984).
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t hat counsel should have sought a md-trial conpetency eval uation
to determ ne whet her Whod was conpetent to instruct his attorneys
to not present mtigating evidence. The district court dism ssed
this claim as unexhausted. Even assumng that the claim was
properly exhausted, however, Wod is not entitled to relief, as
counsel did not perform deficiently by failing to request a
conpet ency eval uati on.

The Suprenme Court has held that a defendant who is conpetent
to stand trial is also conpetent to waive the right to have the

assi stance of counsel. See (Godi nez, 509 U S. at 399-402. | t

follows logically that this court cannot inpose any hi gher, or nore
stringent, standard of conpetency where a defendant who is
represented by counsel w shes to override counsel’s advice. See
Arnold, 273 F.3d 1094, at *1 (unpublished) (“Because Arnold was
conpetent to stand trial and therefore to waive his right to

counsel, he was, a fortiori, conpetent to override the advice of

counsel .”) (citing Coleman v. Mtchell, 244 F. 3d 533, 545 (6th Cr.

2001)).

In this case, the trial court expressly determ ned that Wod
was conpetent to stand trial at a conpetency hearing held shortly
before trial. The only evidence that Wod offers as support for
his claimthat he was not conpetent is an affidavit fromone of his
trial counsel that states, in pertinent part:

| felt M. Wod s request to [present no
defense at the penalty phase] was an
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irrational request. | ndeed, it was ny
personal belief that M. Wod was i nconpetent
to nmake a rational, well thought out choice on
how to best conduct the sentencing phase of
his trial.

Wod' s allegations do not make out a claimfor relief. I n
Autry, this court held that a conpetency hearing is not
automatically required before counsel can accept a client’s
decision to not present evidence during the sentencing phase of a
capital trial. Autry, 727 F.2d at 362 (“It does not follow for us
that refusing to plead for nercy after being convicted of two
execution-style slayings wll alone so inplicate a defendant’s
conpetency as to render his counsel constitutionally ineffective

for not seeking an inquiry into conpetency before abiding the

client’s decision.”); see also Moran, 509 U. S. at 401 n. 13 (stating

that a court is not “required to nake a conpetency determnation in
every case in which a defendant seeks to plead guilty or to waive
his right to counsel. As in any crimnal case, a conpetency
determ nation is necessary only when a court has reason to doubt
t he defendant’ s conpetence.”). |In addition, counsel’s belief that
the defendant’s decision is ill-advised is not sufficient to
trigger a duty toinquire into the defendant’s conpetence. Autry,
727 F.2d at 363 (“Carver was not ineffective in not seeking a
conpetency hearing before abiding Autry’s decision, absent a nore
substantial reason to suspect inconpetence than the |awer’s view

that Autry’ s decision was injurious to the case.”). The affidavit
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from Wod' s counsel in this case sinply does not speak to the
rel evant conpetency standard of whet her Wod was conpetent to stand
trial. Rather, it says only that counsel thought that Wod was not
conpetent to decide how to best present a penalty-phase defense.
Moreover, Wod has not pointed to any other facts that would
suggest that he was not conpetent to stand trial. Accordi ngly,
Wod has not presented any evi dence that would call his conpetence
i nto question or showthat counsel perforned deficiently by failing
to ask for an additional conpetency evaluation, and he is therefore
not entitled to relief.
V. Concl usi on
For the reasons stated above, we AFFIRM the judgnent of the

district court dismssing Wod's 28 U S.C. § 2254 petition.
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